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3

JURISDICTION
Jurisdiction is conferred on the Court by Utah Code Ann. § 78-2a~3(2)(j).
STATEMENT OF ISSUES

1)

Whether damages for a trespassing sheep can be fixed at $25 per day
per head of trespassing sheep, allowing for higher damages than just a
conversion of the sheep, rather than actual damages?
a) This issue was preserved numerous times at the trial court level, most
recently in Defendant/Appellant's Rule 59 Motion to Alter or Amend
Judgment, at R. 383-385.
b) The standard of review is whether the trial court correctly interpreted the
law, and this Court need show no deference to the trial court. Kessimakis v.
Kessimakis, 1999 UT App. 130, t 8.

2)

Whether the trial court correctly changed its interpretation of its
Order fixing the damages for a trespassing Sheep to allow for total
damage amounts greater than the value of the sheep?
a) This issue was preserved numerous times at the trial court level, most
recently in Defendant/Appellant's Rule 59 Motion to Alter or Amend
Judgment, at R. 383-385.
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b) The standard of review is whether the trial court correctly interpreted an
order of the court, thus a legal decision, and this Court need show no
deference to the trial court. Kessimakis v. Kessimakis, 1999 UT App. 130,

H8.
3)

Does the "Law of the Case" doctrine apply to events that take place
before the law of the case is fixed; and when the "Law of the Case"
doctrine is imposed to create a manifest injustice?.
a) This issue was preserved numerous times at the trial court level, most
recently in Defendant/Appellant's Rule 59 Motion to Alter or Amend
Judgment, at R. 383-385.
b) The standard of review is whether the trial court correctly interpreted the
law of the case, a legal decision, and this Court need show no deference to
the trial court. Kessimakis v. Kessimakis, 1999 UT App. 130, ^f 8; Thurston
v. Box Elder County, 892 P.2d 1034 (Utah 1995).

CONSTITUTIONAL AND STATUTORY PROVISIONS

Utah Code Ann. §4-25-8 (1953). This section was the law at the time of the
trespasses. Note, this section is no longer current, but was amended in 2002 and in
2005; below is the section in force at the time of the trespasss.
Utah Code Ann. §4-25-8 (1953). Owner liable for trespass of animals Exception — Intervention by county representative.
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(1) The owner of any neat cattle, horse, ass, mule, sheep, goat, or swine that
trespasses upon the premises of another person, except in cases where the
premises are not enclosed by a lawful fence in a county or municipality that has
adopted a fence ordinance, is liable in a civil action to the owner or occupant of
the premises for any damage inflicted by the trespass.
(2) A county representative may intervene to remove the animal and the county
is entitled to fair compensation for costs incurred. If the animal is not claimed
within one week after written notification is sent to its owner, a county
representative may sell the animal to cover costs incurred.
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STATEMENT OF THE CASE
1)

On November 22, 2000, the Sixth District Court issued an order setting
forth damages the Appellant Neil Jorgensen would have to pay Appellee
Thomas Mower in case of trespassing sheep. R. 198-201.

2)

On October 17th, 2001, 257 sheep belonging to Defendant trespassed on
Plaintiffs Property. R. 302

3)

On November 11th, 2001, 536 sheep belonging to Defendant trespassed on
Plaintiffs Property. R. 302

4)

On December 12th, 2001, the Sixth District Court issued an order
interpreting the original Order as permitting Plaintiff to recover damages in
the amount of $25 per day per head of sheep that trespassed. R.236-238

5)

One June 15th, 2004 the Plaintiff/Appellee filed an Order to Show Cause
requesting damages for the trespasses Defendant's Sheep committed on
October 17th and November 11th 2001. The damages requested were in
the amount of $19,825.00, arrived at by applying the $25 per day per head
of sheep damages figure. R. 330-331.

6)

The Sixth District Court entered judgment on December 1, 2004, against
the Defendant/Appellant in the amount of $33,225.00, which was later
reduced to $19,825.00. R.380-382; 400-402
Mower v. Jorgensen, Appellant's Brief
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7)

The Defendant/Appellant Neil Jorgensen filed a Rule 59 Motion to Alter or
Amend Judgment on December 15th, 2004. R. 383-385

8)

The trial court denied the Rule 59 Motion on February 9th, 2005. R. 400402

9)

Defendant/Appellant Neil Jorgensen filed his Notice of Appeal on March
4th, 2005. R. 403-404
STATEMENT OF FACTS

1)

The Honorable Judge David L. Mower issued an order dated November
22, 2000, that restrained Neil Jorgensen from trespassing on Thomas B.
Mower's property with his ship. R. 198-201; Addendum pg. 1. Paragraph
4 of this order reads: "[tjhat Defendant shall be responsible for paying a
Twenty-Five Dollar ($25.00) per day fee for sheep that are penned after
being found on Plaintiffs property." Id. at 198-201.

2)

On October 17th, 2001, 257 sheep belonging to Defendant trespassed on
Plaintiffs Property. R. 302

3)

On November 11th, 2001, 536 sheep belonging to Defendant trespassed on
Plaintiffs Property. R. 302

4)

On October 17th, a hearing was held (for a prior trespass) where it was
assumed the November 22, 2000, order had a $25 per sheep per day penalty
Mower v. Jorgensen, Appellant's Brief
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for trespass, which Appellant Jorgensen was to pay to Appellee Mower.
Tr. of October 17th, 2001, hearing, pg 5 ffll7-19; Pg- 7 1J25-pg 8, ffiJl-8.
Attached as Addendum page 6-10.

The actual order was not there in

evidence, it appears.
5)

At that hearing, counsel for Jorgensen, on being asked of the existence of
an order mandating a per sheep per day fine, answered "yes," despite the
non-existence of such an order. Id. Apparently the November 22, 2000,
Order was meant.

6)

Rather than reading the November 22, 2000, order, the trial court on
December 12, 2001, issued a decision that for the first time incorporated
"pursuant to the November 22, 2000 order" a "per sheep per day" fine. R.
236-238; Addendum pg 11-14.

7)

Within the time frame allowed under law, Jorgensen filed objections to that
ruling. R. 239-241. These objections were denied on technical grounds.
R. 255-256.

8)

The judgment pursuant to the December 12th, 2001, Order was vacated on
February 10th, 2003. R. 299

9)

In June of 2004, almost thee years after the trespasses occurred, Thomas
Mower filed an order to show cause, alleging damages totaling $19,580.00
for the October 17th and November 11th 2001 trespasses. R. 300-334.
Mower v. Jorgensen, Appellant's Brief
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10)

No actual damages were alleged. Testimony was given that a sheep
consumes about 6 cents per day of feed, and that a good sheep is worth
about $100. Tr. November 1, 2004 hearing pg 58,ffi[14-21, Addendum
15-17. This is not in dispute.

11)

The trial court has consistently refused to admit its error of interpretation,
instead holding to law of the case issues. Order on Order to show cause,
November 18th, 2004, R. 374-379 (Addendum 18-21); and Memorandum
Decision regarding Motion to Alter and Amend Judgment, February 9th,
2005, R. 400-402; Addendum 22-25.
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SUMMARY OF ARGUMENT
The standard of review in this case is that of de novo, or whether the trial
court correctly interpreted its own orders and correctly applied the law.
Kessimakis v. Kessimakis, 1999 UT App. 130, ^ 8.
The damages for a trespassing animal are governed under Utah Code Ann.
4-25-8. This section and the case law under it allow actual damages. The original
November 22, 2000, order was in line with this section. The "per sheep per day"
fine the trial court has now imposed is not, and is clearly an incorrect error of law.
The trial court relies on an alleged stipulation to an interpretation of its
order by counsel to justify it's "per sheep per day" rule. This rule is clearly a
change from the previous order, and thus must be entered as such. This was not
done. The court must interpret its own orders, and if it changes the order, then it
must make a new order.
Even if the trial court's interpretation is valid, of a per sheep per day fine,
this is a change in the law of the case. This change in the law in this case occurred
after the alleged trespasses.
And even if the law of the case does apply to foreclose reexamining the
issues, it can be reopened if it would work a manifest injustice. As it currently
stands under the trial court's rulings, Appellee Mower has the right to impound
any trespassing sheep, hold them for 3 days, sell the sheep, pocket the proceeds of
the sale, and then bill $75 per sheep extra to Appellant Jorgensen. This is clearly
Mower v. Jorgensen, Appellant's Brief
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manifest injustice. Thus, this Court should reform the orders to remove the "per
sheep per day" language and reduce the damages to a total of $50.
ARGUMENT

I.

STANDARD OF REVIEW.

There is no need to marshal the facts in this case; for Appellant Neil
Jorgensen does not dispute any facts found by the trial court; just the court's
application of the law. Appellant Neil Jorgensen's sheep trespassed on Appellee
Thomas Mower's property on two dates in 2001. These sheep were penned and
counted, and returned to Neil Jorgensen. This is not in dispute. All of Appellant
Neil Jorgensen's issues are questions of law, to which this Court shows no
deference to the trial court's rulings and reviews for correctness. Kessimakis v.
Kessimakis, 1999 UT App. 130,1f 8.

II.

DAMAGES FOR TRESPASSING ANIMALS ARE LIMITED

TO THE ACTUAL DAMAGE THEY CAUSE.
Appellant Jorgensen's sheep trespassed on Mower's property in 2001; once
on October 17th (256 sheep) and once on November 11th (536 sheep). The trial
court awarded Mower $19,8235 worth of damages for these trespasses, based on
an order of the trial court issued on November 22, 2000, and one on December
11th, 2001, as ultimate authority for these damages. An examination of the
November 22, 2000, Order clearly shows that Appellee Thomas Mower is not
Mower v. Jorgensen, Appellant's Brief
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entitled to $19,825.00 of damages; rather, he is entitled to at most $50. This is in
harmony with Utah Code Ann. §4-25-8, which governs damages for trespassing
animals. The trial court's subsequent interpretation of that order clearl> violates
that section.
The trial court's November 22, 2000, Order states in paragraph 4: "That
Defendant shall be responsible for paying a Twenty-Five Dollar ($25.00) per day
fee for sheep that are penned after being found on Plaintiffs property." Addendum
pg 1. The trial court in December 2001 interpreted this language as meaning "$25
per sheep per day." Addendum, 11. The original order does not have a "per sheep"
clause. Nowhere does the Court Order dated November 22, 2000, have a "per
sheep" clause. This clause simply orders Appellant to pay $25 for each day sheep
are penned by Appellee.
If the language stated "twenty-five dollar per day per sheep" instead of for
sheep" then the trial court would be correct. "Sheep" is both singular and plural.
American Heritage Dictionary, (4th Edition, 2000). Both the Appellee and the
trial court are trying to read "sheep" as singular, therefore making the fine apply to
each sheep individually. But the clause simply does not support that. Both the
word "for" and the word "are" in the clause imply plurality. If Appellee Mower
were correct that "sheep" was meant in the singular, the clause would have to read
"twenty-five dollars per day for each sheep that is penned" (additions and changes
emphasized). Since the clause is clearly referring to "sheep" in the plural, the fine
is then a $25 total daily fine for any amount of sheep penned by Appellee.
Mower v. Jorgensen, Appellant's Brief
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This reading is in harmony with Title 4, Chapter 25 of the Utah Code. Utah
Code Ann. § 4-25-8 governs trespassing animals. Anderson v. Jensen, 71 Utah
295; 265 P. 745 (1928) is the leading case explaining-what may be recovered as
damages from trespassing animals. The damages recoverable would be for the
reasonable rental value of the land that the sheep occupied, and the value of the
foliage eaten or destroyed by the sheep.
Appellee has made no allegation of any foliage damage at all, nor does the
trial court's Order dated November 22, 2000, allow for such damages. However,
the testimony of Appellant Jorgensen was that a good sheep eats 5 or 6 cents
worth of food a day, particularly on the property trespassed on. Tr. of Nov. 1,
2004, pg. 58, Iffl 16-21. Addendum, 15. That figure, the testimony was, is the
universally accepted figure in Utah. Id. This has never been disputed.
Therefore, at 6 cents a day, a trespass of 256 sheep would consume $15.36
worth of food, and cause that much damage. A trespass of 536 sheep would cause
damage of $32.16. The order allowed a fixed fee of $25 per day for those
trespasses. This fee is in line with the actual damages; sometimes a little more
than the number of sheep would warrant, sometimes less. The $25 fine per day is
commensurate with the alleged damage to the land-which is nothing. Anderson
does not allow for a fixed, per sheep fee; indeed, such a fee would be usurious.
It is clear that Anderson lays forth the rule that for animal trespass, the
remedy is to recompense an owner of land for the actual damages suffered by the
trespass, whether that be the foliage eaten or the reasonable rental value of the
Mower v. Jorgensen, Appellant's Brief
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land for sheep occupied—actual damages. Anderson does not give the owner of
land a windfall for less than 48 hours of intrusion. Accord Bastian v. King, 661
P.2d 953 (Utah 1983). Appellee Mower has made no allegation of any facts that
would support an award of over $19,000 of damages-just a recital of a trespass.
Indeed, if Mower's view were to be accepted, then he would have an incentive to
delay in reporting any trespass (or even drive Appellant Jorgensen's sheep onto
his property to claim trespass), because he could rapidly mount up astronomical
damage amounts-without showing a smidgeon of evidence he was actually
damaged at all.

III.

THE TRIAL COURT INCORRECTI \ I M I UPRETED

I I \ OWN ORDER
The trial court and Appellee Mower rely wholly and completely for their
interpretation allowing a $25 per head per day fixed fee on one statement made at
oral argument on October 17th, 2001. At that hearing, counsel for Mower stated
there was an order on file mandating a $25 per head per day fee fine. Clearly,
counsel for Mower was referring to the November 22, 2000, order. Tr. Of Oct.
17th 2001 hearing, pg 5 % 17-19. Addendum, 6. This arose in the context of a
discussion over how sheep are counted; i.e. whether a lamb or ewe counts as a
sheep. Id.; pg 7, ^ 9-18. Then, during that discussion, the trial court asked
counsel for Jorgensen whether there was an order in the file "that says pay $25 per
sheep per da>," to which counsel replied there was. Id. at pg. 7,1J25-pg 8, ^Jl-8.
Mower v. Jorgensen, Appellant's Brief
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The parties were not sure of the date of that order (it was November 22, 2000) and
neither was the judge. Id. The videotape clearly demonstrates that the order was
not before any of the parties counsel.
The fact of the matter is, counsel were both wrong. There was no order
allowing a $25 per sheep per day fine. The order they had in mind clearly only
allows a $25 total fine per day for trespassing sheep. The court's question to
counsel for Jorgensen was whether there was an order saying $25 per sheep per
day; not whether the order could be interpreted that way. Counsel for Appellant
Jorgensen said that such an order existed, not that he agreed with it, or agreed that
a prior order should be reinterpreted. Counsel was incorrect.
But the trial court and Appellee Mower both claim that that statement by
counsel means that the prior order really does mean $25 per sheep per day. But as
demonstrated supra, this is clearly not a valid reading of that order. The
November 22, 2000 order cannot be logically interpreted to allow a $25 per sheep
per day fine; the language does not allow it. The trial court has never addressed
this issue, however, just claiming that counsel agreed that interpretation is proper.
There is no evidence in the record that Jorgensen ever agreed to a $25 per sheep
per day fine for trespass; or agreed to change the interpretation of November 22,
2000, order to allow such a fine. Counsel made a mistake when he agreed such an
order existed: but he never agreed to the $25 per sheep per day interpretation.
In apparent reliance on this mistaken impression such an order existed, the
trial court, rather than examining its own order, simply issued a new order on
Mower v. Jorgensen, Appellant's Brief
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December 12, 2001, that reflected this mistaken impression. Addendum, 11. The
court incorporated the "per sheep per day" fine, but stated it was pursuant to the
November 22, 2000, order. This position is clearly untenable.
The trial court has refused to change its mistaken interpretation, stating that
"There is nothing in the file to indicate that any effective and timely action has
ever been taken to change those orders." Order on Order to Show Cause dated 17
November 2004, at 2; Addendum, 18. This is incorrect. On December 26th,
2001, Appellant filed a "Tender of Satisfaction" and a motion captioned
"Objection to Proposed Judgment and Request for Further Hearing." These filings
objected to the December 12, 2001, Order. These motions were filed within the
proper ten day period allowed for a Rule 52 or 59 Motion, as computed by Rule 6.
While not styled a Rule 52 or 59 Motion, Appellant clearly objected to the
December 12th Order. Bonneville Billing & Collection v. Torres, 2000 UT App.
388, 15 P.3d 112 clearly states that regardless of its caption a post-judgment
motion that argues the correctness of the trial courts findings of facts or
conclusions of law is properly a Rule 52 or Rule 59 Motion. See also DeBry v.
Fidelity Nat. Title Ins. Co., 828 P.2d 520 (Utah 1992). The trial court, however,
incorrectly denied Appellant's motions on technical grounds, not on the merits of
the objections.
Subsequently in September 2000, Appellant filed a Rule 60 Motion to
overturn the judgment. This motion was again rejected on timeliness issues.
Appellant, while tardy with its Rule 60 Motion, has nevertheless consistently
Mower v. Jorgensen, Appellant's Brief
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opposed the December 12th, 2001, Order and its interpretation of the November
20th, 2000, Order and changes in the law. The December 12, 2001, Order has
been fought by Appellant since the trial court issued it, yet the trial court never
responded to Appellant's objections on their merits; rather relying on procedural
grounds to deny Appellants relief from a grossly unjust order and interpretation.
It is clear that the trial court changed the remedy available to Appellee in its
December 12, 2001, Order. Prior to that order, there is no order allowing a $25 per
sheep per day fine payable to Mower. The $25 per sheep per day remedy is only
found in the December 12th, 2001, Order. It is clearly a change in the remedy
allowable to Appellee. This change is unjustified, for there has never been any
evidence or argument that the November 22, 2000, order actually allows such a
remedy. In fact, it does not. Even if the parties had desired to change to a per
sheep per day fine, the order would have to be remedied to allow it.
Nowhere has the trial court changed the November 22, 2000, order. Rather,
it interprets that order to read something it clearly does not say. This is clear error.
The ultimate responsibility for interpreting an order is the court, not the parties.
Regardless of what counsel thinks an order means, the court must make its own
decision; or change the order to reflect any stipulation. This the court did not do.
The "per sheep per day" clause is not in the original order, and the trial court did
not correctly interpret the order, or change that order.
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IV. THE LAW OF THE CASE DOCTRINE DOES NOT FORCE
A "PER SHEEP PER DAY95 FINE ON APPELLANT
Appellee's sole authority for allowing the $25 per sheep per day damages is
a statement made at oral argument by Appellant's attorney on October 17th, 2001.
Addendum, 6. He, along with, apparently, the trial court, then relies on the "law
of the case" doctrine to try to impose this grossly unjust, usurious, and outright
conversion of Appellant's property on Appellant.
However, assuming that Appellee is completely correct, and there really is
a per sheep per day fine in this case, such a right did not arise until December 12,
2001. That is when the "per sheep per day" fine arose. The trespasses complained
of took place before that alleged right arose. The trespasses in this case were on
October 17th, 2001, and November 10 and 11th, 2001, well before any per sheep
per day fine became the law of the case.
Even if the law of the case mandated a per sheep fine to be applied to the
trespasses in this case, the "law of the case" is not the final word. Thurston v. Box
Elder County, 892 P.2d 1034 (Utah 1995), the leading case in Utah on the law of
the case, allows three situations when the law of the case can be reopened:
The exceptional circumstances under which trial courts have reopened
issues previously decided are narrowly defined: (1) when there has
been an intervening change of controlling authority; (2) when new
evidence has become available; or (3) when the trial court is convinced
that its prior decision was clearly erroneous and would work a manifest
injustice.
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Thurston. 892 P.2d at 1039 (citing United States v. Rivera-Martinez, 931 F.2d 148 (1st
Cir.)). Here, the per sheep per dayfine,when construed with other provisions of the
November 20, 2000, Order clearly would work a manifest injustice and is clearly
erroneous Thus, even if the law of the case could apply, it should not.
The November 20th, 2000, Order allows Appellee Mower to hold
trespassing sheep for three days and then sell the sheep. Nowhere does the
November 20th, 2000, Order give Jorgenson any right to recover his sheep; rather
it grants to Mower an automatic right to hold the sheep for three days and then sell
the sheep. The November 20th, 2000, Order (Addendum, 1) gives Appellee the
right to pen sheep, hold them for three days and then sell them, while assessing a
$25 per day fee for those sheep. In other words, Appellee has the right to receive
$75 from Appellant and the value of the sheep if Appellee pens them on his
property. Nowhere does the Order give Appellant the right to recover his sheep
and prevent a sale. The Order does not even mandate that any trespassing sheep
be Appellant's before Appellant is responsible for paying a $25 per day fine. This
is clearly a harsh result to begin with, and a more than adequate remedy for
Appellee Mower.
Unsatisfied with the right to a free sheep and the ability to make Appellant
Jorgensen pay him while converting and selling Appellants sheep, Appellee
Mower demanded an extra $75 per sheep fee to be added to his recovery. The trial
court ruled in his favor, in effect granting Mower the right to take Appellant's
sheep, hold them for three days, rack up a $75 per sheep bill that Appellant must
Mower v. Jorgensen, Appellant's Brief
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pay, then sell Appellant's sheep and pocket the proceeds. As the trial court
interprets things, Appellant Jorgensen must pay to Appellee Mower $75 for each
sheep Appellee pens and then lose his sheep and all the investment he has made.
The testimony clearly established that the value of a good sheep is about $100. Tr.
Nov. 1st 2004 hearing, pg. 58, ffi| 14-15; Addendum, 15. Thus, Appellee Mower
and the court are basically interpreting the orders in this case to allow Mower to
recover 175% of the value of the sheep—while showing no damages.
Thus, in this case, under Appellee's and the trial court's interpretation of
the November 20, 2000, and December 12, 2001, Orders, Mower could have
penned on November 11th, 2001, 536 sheep, held them for three days, sold the
sheep while pocketing the proceeds (at $100 per sheep, a total of $53,600), and
then bill Appellant $40,200 for a total recovery of $93,600. Appellant Jorgensen
could not have stopped this in any fashion, nor recovered his sheep if Appellee did
not let him, for the orders give him no right to recover his sheep. Appellee claims
that this is somehow a fair result—when Appellee has not proven that he suffered
even nominal damages. It's clear why Appellee Mower brought this action—he
stands to make huge sums of money for no damage. He can make more money off
of Jorgensen's sheep than Jorgensen can, without suffering any expenses.
Instead of a fair result, this is a manifest injustice and is clearly erroneous.
Thus, even if the law of the case could apply, Thurston v. Box Elder County
allows a court the right to review that previous decision and correct it by removing
the per sheep per day fine. The provisions of the November 20th, 2000, Order
Mower v. Jorgensen, Appellant's Brief
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already gives Appellee the right to a sheep and $75, which of itself is harsh. As
pointed out supra, the appropriate damages for a trespassing sheep is the
reasonable rental value of the land occupied by the sheep and the cost of feed.
Anderson v. Jensen, 71 Utah 295; 265 P. 745 (1928); Bastian v. King. 661 P.2d
953 (Utah 1983).
Since the "per sheep per day" fine is manifestly unjust and clearly
erroneous, the damages Appellee is entitled to is that of the November 20, 2000,
Order—i.e. two days of penned trespassing sheep, for a total fine of $50. Appellee
chose not to retain the sheep and sell them as was his right under the Order. Thus,
all Appellee is entitled to is $50 of damages. Since this is a question of legal
interpretation, this Court should amend the judgment damages to that amount.
CONCLUSION
The damages for a trespassing animal are governed under Utah Code Ann.
4-25-8. This section and the case law under it allow actual damages. The original
November 22, 2000, Order was in line with this section. The "per sheep per day"
fine the trial court has now imposed is not, and is clearly an incorrect error of law.
The trial court relies on an alleged stipulation to an interpretation of its
order by counsel to justify it's "per sheep per day" rule. This rule is clearly a
change from the previous order, and thus must be entered as such. This was not
done. The court must interpret its own orders, and if it changes the order, then it
must make a new order.
Mower v. Jorgensen, Appellant's Brief
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Even if the trial court's interpretation is valid, of a per sheep per day fine,
this is a change in the law of the case. This change in the law in this case occurred
after the alleged trespasses.
And even if the law of the case does apply to foreclose reexamining the
issues, it can be reopened if it would work a manifest injustice. There is clear
manifest injustice in this case. Thus, this Court should reform the orders to remove
the uper sheep per day'1 language and reduce the damages to a total of $50.

DATED this _ ^ _ day of December, 2005

Douglas L.^feeley
(^
Attorney for Appellant

Mower v. Jorgensen, Appellant's Brief
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f

CERTIFICATE OF SERVICE

,fcr

I hereby Certify that
December 2005,1 mailed a true and correct copy of
the foregoing Appellant's Brief, postage prepaid, to Douglas B. Thayer, Attorney
for Appellee, at Jamestown Square, 3319 University Square, Provo, Utah, 84604.
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ADDENDUM

I.

NOVEMBER

22,2000, ORDER

OF THE SIXTH DISTRICT

COURT
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WADE S. WINEGAR U 5561
CHRISTOPHER S. CRUMP #7839
Attorneys for Plaintiff
150 East 400 North
Salem, Utah 84653
Telephone (801) 423-2800
Facsimile (801) 423-7210

IN AND FOR THE SIXTH JUDICIAL DISTRICT COURT
SANPETE COUNTY, STATE OF UTAH

THOMAS E. MOWER,
Plaintiff,
vs.

]
)
]

ORDER

]

NEIL JORGENSEN, dba SKYLINE SHEEP
COMPANY,
Defendant.

;
:)

Civil No. 980600364

])

Judge David L. Mower

A settlement was orally agreed upon by both parties at a hearing held before this Court on
the Pc day of December, 1999. Based upon that settlement, and for good cause showing, the
Court now adopts the following:
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:

ORDER
Pagei
Mower v Jorgcnscn

1.

That Defendant does not have an easement on the property that would allow him

to take his sheep across Plaintiffs property,
2.

That Defendant shall not take his sheep across Plaintiffs property under any

circumstance.
3.

That if stray sheep are found on Plaintiffs property, Plaintiff shall have the right

to pen those sheep and hold them for a period of three (3) days. After the three (3) day period,
Plaintiff will be able to sell the sheep.
4.

That Defendant shall be responsible for paying a Twenty-five Dollar (S25.00) per

day fee for sheep that are penned after being found on Plaintiffs property.
5.

That there is a judicially created easement that does allow Defendant to cross

Plaintiffs property, but only to access his joint interest in One Hundred and Twenty (120) Acres
on the East side of Plaintiff s property. This easement shall not be expanded or changed from the
original easement granted. This easement does not permit the Defendant to take sheep across the
property.
6.

That this Court shall issue an immediate Temporary Restraining Order if it is

found that Defendant's sheep are crossing onto Plaintiffs property.
7.

That Defendant shall agree to pay damages pursuant to a Temporary Restraining

Order referenced in Paragraph 6.
ORDER
Page 2
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That each party shall be responsible for their own attorney's fees.
DATED and SIGNED this I'1-

day of November, 2000.

BY THE COURT:

c^UT COURT JUDGE

ORDER
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C^IinOTEOFSERVICE

St d a S S m a i 1

Milton T. Harmon
36 South Main Street
^.O. Box 97
Nephi.UT 84648

ORDER
P»ge4
Mower v. Jorgensen

' P°staS= Prepaid, on the following:

II.

TRANSCRIPT OF OCTOBER 17TH, 2001 HEARING
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IN THE SIXTH JUDICIAL DISTRICT MANTI CO

©Pi

IN AND FOR SANPETE COUNTY, STATE OF UTAH

THOMAS E. MOWER,
Plaintiff,
CASE NO. 980600364

VS.
NEIL JORGENSEN,

EVIDENTIARY HEARING

Defendant.

BEFORE THE HONORABLE DAVID L. MOWER
SIXTH JUDICIAL DISTRICT MANTI COURT
SANPETE COUNTY COURTHOUSE
MANTI, UTAH

84642

REPORTER'S TRANSCRIPT OF PROCEEDINGS

OCTOBER 17, 2001

TRANSCRIBED BY:

Joseph M. Liddell, CSR, RPR

OFFICIAL CERTIFIED TRANSCRIPT

Derek Mower, and Eric Gcold (Indicated).

They're my three

witnesses that submitted affidavits in support of our motion
for an order to show cause.
THE COURT:

So you're the ones that are making the

motion.
MR. MURDOCK:
THE COURT:

That's right.

And Mr. Harmon, do you have people here

with you today?
MR. HARMON:

I don't.

I anticipated Mr. Jorgensen

was going to be here, and he got caught.

He's moving the

sheep now, and it's those sheep that are causing the problem.
And he thought I'd come and represent him and he'd stay out
and take care of the sheep, rather than let them run over on
the Mower property again.
THE COURT:

And what relief is it that you want, Mr.

Murdock?
MR. MURDOCK:

The order provided for a penalty

against Mr. Jorgensen for $25 per head of sheep per day that
are caught and penned by my client.

And, ah, we have

submitted affidavits that indicate that on two separate
occasions sheep were caught and penned.

The first occasion

111 sheep were kept for at least overnight.

Ah, from what I

understand the second occasion, ah, 18 sheep were kept for two
days, according to the affidavits.
$3,675, I believe.

So we calculate that to be

I'd have to pull out my file and get the

OFFICIAL CERTIFIED TRANSCRIPT
PAGE

MR. HARMCN:

Yeah.

Other than the -- I think that

for Mr. Jorgensen, you may want to submit an affidavit. But
whatever we would submit we can do within the next five days,
Your Honor.

We don't want to delay it.

MR. MURDOCK:

I guess my concern is if there is an

affidavit tnat's suomitted that disputes facts, then we've
kind of wasted our tiTe here because we'd end up having to put
people on the stand to testify, wouldn't we?
MR. HARMON:

Yeah.

Well, I —

I don't think we're

gonna dispute the fact that, ah -- what we want to say, for
example, is that they say there was 111 head of sheep, but he
wants to say there were 55 ewes and their lambs -- their
sucking lambs.
THE COURT:
MR. HARMON:

Oh, it's a problem with counting.
And what constitutes a sheep.

And, ah,

then the one thing the affidavits don't say, but I think we've
agreed on, is that when the large group of sheep went over on
the property, they went through an existing fence.
MR. MURDOCK:
that.

Well, I —

I don't think we agree on

I don't know how they got on the property.

I don't

think we really have any understanding of that, Your Honor.
MR. HARMON:

Anyway there was a fence tnere ana

that, ah, within 12 hours of Mr. Jorgensen being notified of
the sheep being there, he was there and moved.
THE COURT:

Is there an order in the file, Mr.

OFFICIAL CERTIFIED TRANSCRIPT

Harmon, that says cay $25 per sneep per day';
KR. HARMON: Yes.
THE COURT:

Ah, and that order's probably months

old,
MR. HARMON:

It is.

MR. MURDOCK:

That came

It's about a year old, I tmnk, Your

Honor,
MR. HARMON:

Okay.

And I think that Mr. Jorgensen would like the Court
to know what he's done in tryirg to control the situation.

He

modified his method of operating the sheep in a suostantial
and major way to try to prevent this from happening.
THE COURT:

But Mr. Murdock, that part doesnft make

any difference to you.

You're saying you want compliance with

the order.
MR. MURDOCK:

Yeah.

I think we're to a point where

we need to seek enforcement of it in order to hopefully ensuie
that the problem is corrected in the future.

You know, if

he's taken corrective measures, I think that's great.

Urn, it

doesn't appear they were that successful on these occasions
anyway.
And then my client indicates that the problems
persisted and they haven't -- (Inaudible) —

until these

occasions when they kmda had had it; so —
THE COURT:

I found, over the years, that, ah,

OFFICIAL CERTIFIED TRANSCRIPT
«

III.

DECEMBER 12TH, 2001 ORDER
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2Q01 OEC 1 H
WADE S.WINEGAR #5561
CHRISTOPHER S. CRUMP #7839
SCOTT T.TEMBY #8081
BRUCE R. NfURDOCK #6948
Attorneys for Plaintiff
150 East 400 North
Salem, Utah 84653
Telephone: 801-423-2800

RP1 1 1 " -

BY

r>"

rurr

IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY,
STATE OF UTAH
THOMAS E. MOWER,
Plaintiff,
vs.
NEIL JORGENSEN, d/b/a SKYLINE
SHEEP COMPANY,
Defendant.

)
]
]
1
)
)
I
]

ORDER

Case No. 980600364

Judge David L. Mower

This matter came before the Court on an Order to Show Cause issued by the Court
on August 28,2001, ordering Defendant Neil Jorgensen d/b/a Skyline Sheep Company to
appear and show cause why judgment should not be entered against him in the amount of
$3,675.00 pursuant to the Court's Order in this matter dated November 22, 2000 and Plaintiffs
allegations that Defendant has violated that Order. A hearing was held on the Order to Show
Cause on October 17,2001. Plaintiff was represented by Bruce R. Murdock and Defendant
was represented by Milton Harmon. The parties stipulated to the facts as presented by the
affidavits submitted by Plaintiff in support of its Motion for an Order to Show Cause. Defendant

was given five daysfromthe date of the hearing to submit an affidavit supporting his
position on the matter. Five days passed and Defendant did not submit any document to the
Court in support of his position. Therefore, based upon the affidavits submitted by Plaintiff and
the stipulation of the parties at the October 17,2001 hearing, it is hereby ORDERED,
ADJUDGED AND DECREED;
L Defendant violated the Court's November 22,2000 Order in this matter by
allowing his sheep to go onto Plaintiffs property. A total of 111 sheep were on Plaintiffs
property on May 12, 2001 for one day and a total of 18 sheep were on Plaintiffs property for two
days beginning May 19, 2001, in violation of the Court's order.
2. Pursuant to the November 22,2000 Order, Plaintiff is entitled to judgment
against Defendant in the amount of $25.00 per sheep per day the sheep are on Plaintiffs property
for a total judgment amount of $3,675.00 on this occasion.

/?r'

* ...."•*s;^

DATED this ££_ day of November, 2001.
BY THE COURT:

S/xth Judicial District Court Judge
Approved as to form:

Milton T. Harmon
Attorney for Defendant

/^>vJ

LA^^-

__

XUIUAJJ

^ ^ ^ " ^

MAILING CERTIFICATE
I certify that I sent by U.S. Mail, postage prepaid, a true and correct copy of the
foregoing Order this J

day of November, 2001 to the following:

Milton T. Harmon
Attorney at Law
36 South Main Street
P.O. Box 97
Nephi, Utah 84648

Annotto Fiatds
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IV.

TRANSCRIPT OF THE NOVEMBER 1ST,

2004 HEARING
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COPY

IN THE SIXTH JUDICIAL DISTRICT MANTI COURT
IN AND FOR SANPETE COUNTY, STATE OF UTAH

THOMAS E. MOWER,
Plaintiff,
VS.

CASE NO. 980600364

NEIL JORGENSEN,

ORDER TO SHOW CAUSE

Defendant.

BEFORE THE HONORABLE DAVID L. MOWER
SIXTH JUDICIAL DISTRICT MANTI COURT
SANPETE COUNTY COURTHOUSE
MANTI, UTAH

84642

REPORTER'S TRANSCRIPT OF PROCEEDINGS

NOVEMBER 1, 2004

TRANSCRIBED BY:

Joseph M. Liddell, CSR, RPR

OFFICIAL CERTIFIED TRANSCRIPT

BY MR. NEELEY:
Q.

Please state your name.

A.

Neil Jorgensen.

Q.

And, ah, how long have you lived in Sanpete County?

A.

69 years.

Q.

And how long have you been employed — been employed

in the sheep industry?
A.

Ah, 52.

Q.

And as, ah —

you1re familiar with the -- the price

of sheep, what it costs —
A.

Yes.

Q.

-- what it costs for those number of years?

A.

Yes, sir.

Q.

What would a good sheep bring on the market today?

A.

The price?

Q.

Okay.

A hundred dollars.

And how much does it cost to, ah, feed that

hundred dollar sheep per day?
A.

Five or six cents, depending on the feed.

Q.

Is that -- is that a figure that's universally

accepted, ah, in the sheep industry in Utah here?
A.

Yes. Yes.

Q.

Okay.

In regards to the action, Tom Mower vs. you

doing business as Skyline Sheep company, what was that action
over -- about?
MR. THAYER:

Objection, Your Honor.

OFFICIAL CERTIFIED TRANSCRIPT

I don't — the

V.

ORDER ON ORDER TO SHOW CAUSE, NOVEMBER

18TH,2004
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DISTRICT COURT, SANPETE COUNTY UTAH
160 North Main
Manti, Utah S4642
Telephone: 435-835-2131 Fax. 435-835-2135
i

THOMAS E MOWER,
Plaintiff,

—

1 ORDER ON ORDER TO SHOW
CAUSE
Case No. 980600364

vs.
NEIL JORGENSEN, d/b/a SKYLINE SHEEP
COMPANY,
,

Assigned Jcdgc DAVID L. MOWER

Defendant.

The plaintiff has requested an order against the defendant for violating prior orders in this
case. Briefs have been submitted and oral arguments were conducted on November 1, 2004.
During the course of the court proceedings on that day, lawyers argued and proffered testimony;
Mr. Jorgensen also testified. The evidence before the court is sufficient to conclude that the
following events occurred.
FINDINGS OF FACT
1.

On November 22, 2000, this court issued an order. The order contained this language.
That defendant shall be responsible for paying a Twenty-five
Dollar ($25 00) per day fee for sheep that are penned after being
found on plaintiffs property.

ORDER ON ORDER TO SHOW CAUSE, Case number 980600364, Page -22.

On December 12, 2001, this court signed an order which contained the following
language.
Defendant violated the Court's November 22, 2000, order . . . by allowing his
sheep to go onto plaintiffs property . . . pursuant to the November 22, 2000,
order, plaintiff is entitled to judgment against defendant in the amount of S25.00
per sheep per day. The sheep are on plaintiffs property . ..."

3.

On October 16, 2001, 257 sheep belonging to the defendant, trespassed on the plaintiffs
property.

4.

On November 10, 2001, 536 of defendant's sheep trespassed on plaintiffs property.

5.

On November 11, 2001, 536 of defendant's sheep trespassed on plaintiffs property.
CONCLUSIONS OF LAW
All of the foregoing has led me to conclude that the defendant violated this court's prior

orders of November 20, 2000, and December 12, 2001, and that he ought to be ordered to pay to
Plaintiff, S25.00 per sheep, per day.
ANALYSIS
The orders of November 20, 2000, and December 12, 2001, were stipulated orders. There
is nothing in the file to indicate that any effective and timely action has ever been taken to change
those orders.
Mr. Thayer is appointed to draft an appropriate judgment and to submit it for execution
by following the applicable rules.

ORDER ON ORDER TO SHOW CAUSE, Case number 930600364, Page -3Date

/ ? AJA/ , 2004

h~-WMj,

David L. Mower ^rDistrict Court Judge

Certificate of Notification

c^YlCY-lg . 2004, a copy of the above was sent to:
Name

! Address

Mr Douglas B. Thayer
HILL, JOHNSON, & SCHMUTZ

3319 North University Ave.
Provo, UT 84604

Mr Douglas L. Neeley
Attorney at Law

1st S. Main, Suite 205
P.O. Box 7
Manti, UT 84642
X
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VI.

MEMORANDUM DECISION REGARDING MOTION TO

ALTER AND AMEND JUDGMENT, FEB. 9TH,

2005
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DISTRICT COURT, SANPETE COUNI^iFTAH
160N
ORTHMAIN
MANTI, UTAH 84642

n
L

Telephone: 435-835-2131 Fax: 435-835-2135

THOMAS E. MOWER,

1
1

Plaintiff,

MEMORANDUM DECISION
REGARDING MOTION TO
ALTER OR AMEND JUDGMENT

vs.

Case No. 980600364

NEIL JORGENSON,

Assigned Judge: DAVID L. MOWER

Defendant.

,

INTRODUCTION
This matter comes before the court pursuant to defendant's motion to alter or amend a
judgment signed by me on December 1, 2004.
DECISION
The motion should be denied.
HISTORY and ANALYSIS
On November 22, 2000 this Court issued an order. There has been some dispute about its
neaning. The dispute is about the meaning of these words: "... per day for sheep that are penned

The dispute was eventually resolved. The resolution is reflected in two orders, one signed
i December 12, 2001 and the other on November 18, 2004. The resolution is that "per day for

MEMORANDUM DECISION REGARDING MOTION TO ALTER OR AMEND
JUDGMENT, Case number 980600364, Page -2sheep" means <fcper day per sheep."
In my opinion, the "per sheep per day" decision was made months ago and is reflected in
the December 12, 2001 order. I believe the decision was made by stipulation of the parties and
was discussed specifically at a court hearing in Manti where Mr. Jorgensen and his attorney Milt
Harmon were present. I recall approving the stipulation at that hearing which was held before
November, 2000.
In November 28, 2004 order I directed Mr. Thayer to prepare a judgment. He did and I
signed it on December 1, 2004.
It is this judgment which is the subject of the pending motion.
Part of the motion asks me to reconsider the "per sheep per day" decision that I made
months ago. This I am not willing to do. The time to contest that decision has passed. It is the
law of this case.
Another part of the motion asks me to re-examine Darick Mower's affidavit. I have done
this. It appears that a mistake was made in counting the number of sheep.
Darick's affidavit is the only evidence of sheep trespassing on November 10, 2001. He
states in U 13 that "[he] saw several hundred sheep" on the property. It does not state that the
sheep were penned and counted.
Therefore, there is insufficient evidence to find that 536 sheep trespassed on plaintiffs
property on November 10, 2001. The judgment should be reduced accordingly.

MEMORANDUM DECISION REGARDING MOTION TO ALTER OR AMEND
JUDGMENT, Case number 980600364, Page -3Mr. Thayer is appointed to draft an appropriate judgment and submit it for signing.

Date
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David L. Mower
District Court Judge
Certificate of Notification
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Douglas B. Thayer
HILL JOHNSON & SCHMUTZ
3319 North University Ave.
Provo, UT 84604

Douglas L. Neeley
Attorney at Law
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Manti, UT 84642
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